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James Towart Tenant in Auchendinnan, 


( Asgiſt 10. 1753. ) 
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he ANSWERS for George Buchanan Senior, Mer- 


chant in Glaſgow, and John Hendrie Procurator- 


Fiſcal of the Juſtice Court of the Shire of Dum- 
harton. e e 


PFAMES TOVW ART having unfortunately fallen under the Diſpleaſure of 
| Mr. Buchanan the Reſpondent, and ſome of his Friends, has been by that 
means expoſed to uncommon Oppreſſion: For tho' he be a Perſon whoſe 
putation was fair'and entire, ever till they and he happened to fall in Variance ; 
Mean or Method has ſince been left unattempted to haraſs, ruin and deſtroy 


In theſe Anſwers your Lordſhips will ſee plain Proofs of the Reſpondent's Ran: 
ir. The poor Man being Tenant in Auchindinnan, happened to cut ſome Tim- 


usbandry for his Farm: A Thing which the ſeveral Tenants in that Part do 
ft asthey have Occaſion for it, to anſwer the above Purpoſes; and which is 
rſtood to be their Privilege; and, tho' done openly, never was challenged, 
this Time. 85 
Vhen James Towart cut this Timber, in March 1752, he made no Secret of 
Thing: He got ſome of his Neighbours to aſſiſt him in carrying the Timber 
iis Houſe ; and had no Suſpicion that he had done any Thing which he had 
a good Right to do. ud 
lowever Mr. Buchanan, with Conconrſe of the Procurator-fiſcal, was pleaſed, 
n the 2d of Fuly laſt, to give in a Complaint to the Juſtices of Peace of Dam- 
on Shire, libelling, That the ſaid James Towart had, within theſe five Years, 
a great many Trees; and therefore concluding, That, in terms of the Statute 
Georgii, he ſhould be impriſoned and whipped. 
pon this the poor Man was brought before the Juſtices: And confiding in his 
Innocence, tho' he cannot ſo much as write his own Name, he did not think 
alling for a Procurator to make his Defence ; but made it himſelf. He, 
Hout the leaſt Heſitation, own'd that he had cut Timber: But ſaid, He did fo, 
auſe he conſidered it to be his Right, for the Reparation of his Houſes, and for 
ting Inſtruments of Husbandry ; and that he did nothing but what the other 
ants did. Upon which immediately he was asked, If the Purſuer had given 
Liberty? And he having honeſtly anſwered he had not, this was taken down 
Writing, as a momentuous judicial Declaration; without making Inquiry, From 
om the Suſpender took the Lands? which was extreme proper, conſidering Mr. 
havan has only Right to the fourth Part of them, lately acquired. : 
After this, a great many Witneſſes were examined; and, with great Anxiety, a 
of was brought, That there were æ great many Trees cut in the Woods of 
hindiman; but no Proof whatever, That this poor Man cut any of them, ex- 
t two Aſh-Trees in March 1752. 
he Purſuer having concluded his Proof, James Towart was allowed to adduce 
it Witneſſes he could for his Vindication ; but no Day aſſigned for that Purpoſe; 
two were called in, who happened to be preſent, who ſwore they heard it 


reed, the Tenants of Auchindinnan had Liberty to cut Arn and Haze! for the wo 
be Toru. 5 by 


on Mr. Buchanan's Grounds, for repairing the Houſes, and making Inſtruments 


C&S 
As the Tenants of Auchindinnan were at no great Diſtance, upon this Occaſion, 
it would been expected they ſhould been called as Evidences ; but the poor ſin. 
ple Man did not it ſeems think of that: But tho he did not, with great Submij. 
ſion, it was incumbent upon the Juſtices to have ſuggeſted it to him; nay, e, 
officio, they ought to have called them and examined them, and then the Faq 
would have come out as he ſet it forth. But no ſuch Thing was done; nay, 
tho' one of the Tenants of Auchindinnan, was examined for the Purſuer 90 
prove James Towart's cutting, not a Queſtion was put to him, whether he did 
not the ſame himſelf, and if he did not believe all the Tenants had Right to do 
ſo? But in Place of this, the Juſtices ordered the poor Man to be impriſoned fo 
four Months, whipped at the End of every Month in Terms of the Statute 
firſt, Geo, I. and beſides, by virtue of their own Law, to pay 40 Shillings to the 
Fiſcal, = 3 1 
Of this Sentence, James Towart having preſented a Bill of Suſpenſion, Anſwer, 
are made to it; and to obviate what is ſet forth in the Anſwers, theſe Replies 
are humbly offered. : 5 
I be ſingle Queſtion is, Whether this ſevere Sentence of the Juſtices is wel 
founded or not? And from what has been already ſaid, it is hoped your Lordſhips 
willbe of Opinion, that it is a very-raſh Sentence. Matters of this kind, where the 
Puniſhment was to be four Months Impriſonment and four Whippings, merited to | 
have been enquired into with Accuracy, in Place of going to Work as was here 
done, at a ſingle Sederunt, hurrying on Matters without calling for the Perſons, 
who from the Defence offered, it was plain were abſolutely fit to be examined, 
and who would have proved the Fact. 
It is ſaid in the Anſwers, That James Towart might have done this, if he had 
thought fit. But if the poor Man did not think, and was not capable to ſuggeſt, 
| What was fit, it was, with great Submiſſion, the Duty of the Juſtices to hare 
been of Council for him, and, out of Regard. to Juſtice, called the other "Tenants 
of Auchindinuan before them, and examined them upon his Allegation ; and af- 
22 a Day for this Examination. But, in place of that, all was concluded at a 
Sederunt. V | | N 
Mr. Buchanan is pleaſed to ſet forth in his Anſwers, That the Sentence of the 
Juſtices was well-founded. And the Reaſons for it may be reduced to theſe Heads: 
1. That the Suſpender, as he is pleaſed to ſet forth, was ſometime ago accuſed for 
ſtealing a Sheep, and 1s juſt now under Proceſs for ſtealing a Goat ; and that, on 
account of the firſt of theſe, he had been laid under the Neceſſity to conſent to 
voluntary Baniſhment, by ſigning Indentures to go to Jamaica. 1 5 
As to the ſtealing of the Sheep, there never was an Accuſation more ground. 
leſs, and the Party in whoſe Name it was made, durſt not proſecute it ; but on 
the contrary, was proſecuted by the Suſpender before the Sheriff Court, for the 
Acts of Oppreſſion which he committed, under Colour of a Warrant granted to 
ſearch for his Sheep, pretended to be ſtollen ; wherein the Suſpender's Inno- 
cence not only appeared, but likewiſe that the ſtealing of the Sheep 
which was afterwards found, was a mere Fiction, as is likewiſe that of the Goat, 
tor which the Suſpender was never proſecuted. It would be improper to trouble 
the Lords with the Hiſtory of the Indentures, and the oppreſſive Uſage which 
was had in Relation thereto, further than to inform, That of theſe Indentures, there 
is a Proceſs of Reduction depending in this Court againſt one Leckie, upon the 
Head of Falſhood; and that ſo far was the Suſpender from ſtealing out a Su- 
ſpenſion thereof, that he was impriſoned on a Warrant ſaid to be founded there- 
on,; and he obtained Letters of Liberation from that Impriſonment, after An. 
ſwers were given in to his Bill, which at two different Diets was the Subject ol 
Conſideration of three of your Lordſhips Number, which the Charger, who 
Leckic's Correſpondent and Negotiator, cannot have been ignorant of; an 
therefore it was injurious in him to bring in extraneous Matter, and Miſrep!e- 
ſentations of Fact into this Caſe ; which ſpeaks out the Spirit he is of; for Who 
elle would maintain, that becauſe a Perſon has been thus accuſed unjuſtly o 
Sheep and Goat-ſtealing, that therefore he ſhould be whipped for an unjuſt Charge 
of Wood-cutting ? 1 The 


” E 3 3 
The Charger is likewiſe at great Pains to ſet forth, That there have been a 
great Many Trees cut in his Wood. The Fact ſhall not be controverted by the 
duſpender, becauſe there are ſeveral Tenants who are ſupplied out of them; but, 
in no View, can the Suſpender be anſwerable for what there is no Evidence he did 
cut. And as to theſe, they were only for the Uſe of the Farm: For though it 
appears that his Wife, when he was in Priſon on account of Mr. Leckie's ground- 
leſs Accuſation, diſpoſed of ſome Cart-treads, he cannot be anſwerable for her 
Conduct ; and beſides, tho' he had ordered it himſelf, or even ſold a complete 
Cart to anſwer his Neceſſities, that would been no Point of Dittay, as the Tim 
ber was cut intentionally to be employed in the Uſe of the Farm, ſo not mali- 
ciouſly. And as to what is ſaid of the Stoles of the Trees being covered up, the 
Sulpender knows nothing about it: but is poſitive this was not done by him; and 
never can be ſuppoſed done by him with any View to conceal, becauſe he cut the 
two Trees openly, and they grew in a Place where their being cut could not re- 
main a Secret. | 
The Supender, though he is adviſed he has no Occaſion for it, has like- 
wiſe pleaded Preſcription upon the Statute of Queen Eli/abeth, by which it is 
enacted, That all Actions, Suits, Bills, Inditements or Informations, which after 
* 20 Days after this Statute ſhall be had, brought, ſued or exhibited for any for- 
* feiture, upon any Statute-Penal, made or to be made, whereby the Forfei- 
* tures is or ſhall be limited to the Queen, her Heirs or Succeſſors only, ſhall be 
© had, ſued or exhibited within two Years after the Offence committed, and not 
« after two Years ; and that all Actions, Bills, Suits or Informations which after 
the ſaid 20 Days ſhall be had, ſued or commenced for any Forfeiture, upon any 
penal Statute made or to be made, except the Statute of Tillage, the Benefit 
4 whereof is, or ſhall be limited to the Queen, her Heirs or Succeſlors, and to 
* any other who ſhall proſecute in that Behalf, ſhall be had, brought, ſued and 
* commenced by any Perſon that may lawfully purſue for the fame within one Year 
after the Offence committed; and in default of ſuch Purſuit, that then the 
* ſame ſhall be had, ſued, exhibited or brought for the Queen's Majeſty, her 
© Heirs and Succeſſors at any Time within two Years after that Year ended, and 
* if any Action, Suit, Bill, Inditement or Information for any Offence againſt 
© any Penal Statute made or to be made, except the Statute of Tillage ſhall be 
© brought after the Time in that Behalf before limited, that then the ſame ſhall 
be void and of none Effect, any Act or Statute to the contrary notwithſtanding. 
This law, which muſt govern all the ſubſequent Statutes, and particularly the Sta- 
tute 1ſt, Geo. I. abovementioned, ſeems to put the Matter in a clear Light; for by 
the Act Geo. I, Action is allowed in theſe Words to the Inhabitant of the Pa- 
riſh, vill Hamlet, or Place where the Trees are cut, and to the Owner of the Trees, 
or to any other Perſon ; conſequently the King has no proper Title to ſue ; and the 
Action expired upon the Lapſe of the Year, from the Time the Offence is 
charged to have been committed. And as the Jaſt cutting was in March 1752, 
and no Action was commenced till 7aly laſt, the Preſcription was run: And wu 
of the King's having no Title to ſue on this Statute, is a further Argument of the 
Irregularity of the Juſtices, in decreeing a Fine of 40 Shillings to the Fiſcal, who 


had no Title qua ſuch to ſuc. | 
| ALEX. BOSWEL. 
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